10.8
APPROVAL OF CONSENT AGENDA

TOWN OF DAVIE
TOWN COUNCIL AGENDA REPORT

TO: Mayor and Councilmembers

FROM/PHONE: Bruce Taylor: 954-327-3741

PREPARED BY: Heidi G. Klemm

SUBJECT: Resolution

AFFECTED DISTRICT: Townwide

ITEM REQUEST: Schedule for Council Meeting

TITLE OF AGENDA ITEM: AGREEMENT - A RESOLUTION OF THE TOWN OF
DAVIE, FLORIDA, AUTHORIZING THE APPROPRIATE TOWN OFFICIALS TO
ENTER INTO AN AGREEMENT WITH THE STATE OF FLORIDA DEPARTMENT
OF TRANSPORTATION (FDOT) FOR UTILITY WORK IDENTIFIED AS
UNIVERSITY DRIVE, STATE ROAD NO. 817; AND PROVIDING FOR AN
EFFECTIVE DATE. ($30,000)

REPORT IN BRIEF: The Town of Davie Utilities will perform Utility work on a
project identified as "University Drive, State Road No.817" pursuant to an agreement
with the State of Florida Department of Transportation (FDOT). The FDOT is engaging
in a project which will require the Town of Davie Ultilities to relocate their facilities at the
Town's expense. The attached Utility Work Agreement between the FDOT and the
Town of Davie establishes the terms and conditions applicable to the utility work.

PREVIOUS ACTIONS: None

CONCURRENCES: Town Attorney reviewed and approved

FISCAL IMPACT: Yes
Has request been budgeted? No
If no, amount needed: $30,000

What account name and number will funds be appropriated from:
Repairs & Maintenance: 040-1058-536-0436t



RECOMMENDATION(S): Motion to approve resolution

Attachment(s): Resolution, Agreement



RESOLUTION NO.

A RESOLUTION OF THE TOWN OF DAVIE, FLORIDA,
AUTHORIZING THE APPROPRIATE TOWN OFFICIALS TO ENTER
INTO AN AGREEMENT WITH THE STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION (FDOT) FOR UTILITY
WORK IDENTIFIED AS UNIVERSITY DRIVE, STATE ROAD NO.
817; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Town Council deems it to be in the best interest of the Town of
Davie to approve the Utility Work Agreement between the State of Florida Department
of Transportation (FDOT) and the Town of Davie; and

WHEREAS, the Town Council wishes to authorize the appropriate Town officials

to execute the Agreement, a copy of which is attached hereto.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN
OF DAVIE, FLORIDA.

SECTION 1. The appropriate Town officials are hereby authorized to execute the
agreement by and between FDOT. and the Town of Davie, a copy of which is attached
hereto.

SECTION 2. The Town of Davie does hereby agree to the terms and conditions
set forth in the agreement.

SECTION 3. This resolution shall take effect immediately upon its passage and

adoption.

PASSED AND ADOPTED THIS DAY OF ,2010.

MAYOR/COUNCILMEMBER
ATTEST:



TOWN CLERK

APPROVED THIS DAY OF , 2010.
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IFlnam-:'.ia.l Project 1D: 421672-7-52-01 | Federal Project ID: HrA
Ceunty: Broward State Road No.: 817
District Docurment No:

Mility Aﬁaﬁcwﬂwner {UACH: Town of Davie

THIS AGREEMENT, antared inta this day of . year of by and
batwean the STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION, hersinafter refarrad
to az the "FDOT, and Town of Davle, hereinafter referred to as the "JACT,

WITNESSETH:

WHEREAS, the UAD owns or desines to install certain ulility facilities which are located on
the public road or publicly ownsed rail corider identified below, hersinafier referred to as the
"Facilities" (said term siall be deemad to include utility facilities as the same may be relocated.
adjusted, or placed out of service); and

WHEREARS, the FDOT, iz currently engaging in a project which invalas congtructing,
reconstruching, or othenwize changing a public road and other improvemsants located on a public
road ar publicly owned rail sorridor identified as University Drive, State Road No 817, hereinafter
referred to a3 the "Projeast"”; and ,

WHEREAS, the Projert requires the location (verigally andfor horzontally}. protection,
relocation. installatinn, adjustment, of removal of the Faciities, or some combination theraof,
hersinafter referred b as "Lty Yok, and

WHEREAS, under the law ¢f the State of Florida, the LHility Work mus be parfomed at the
=0l cost and expense of the WAD: and

WHEREAS . the FDOT and the UAD desire to enter into an agresment which establishes
the terms and conditions applicable to the Utility Werk;

NOW, THEREFORE, in consideration of the premises and the mutuat covenanks coniained
herein, the FDOT and the UAD hersby agree as follows:

1. Perfcrmanca of Ltility Work

a, The WAC shal perforrn the Uility Week in accordance with the utility relocation
schedule attached hersto as Exhibit A and by this reference made a part hereof (the
Schedule) and the plans and specifications far the Uity Work whicn have been
previously approved by the FDOT {the Plans), said Pians haing ingorporated hersin
and made a part hereaf by this refarence, If the Schedule and the Plans have not
bean preparaed as of the date of the ewacuticn of this Agreement, then the Utility 'Worlk
shall be performed in accordance with the Plans, and the Sehedule that are hereaftar
prepared in compliance with tae natice previously sent to the UAQ which estabiis fred
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the terms and conditions under which those decuments are to ba prepared. The
FROT's approval of the Plans shall not be deemed to be an adaption of the Planz by
the FDOT nor 2 substitution for the proper exercize of engineering puddgment and the
WAD shall at alf times remain respensible for any arrers or amizsions in the Plans.
The Litlity Waork shall include all Facilities located on the Project and meither the
failure of the UWAD to include all of the Facilities in the Schadula, nor the Flans, nor
the fallure of the FDOT 1o idenily this mimission during its review of the Plang shall
relizve the UAD of the obligation to make those Fariities part of the Uity Vwork.
Tame shall be of the essance in camplying with the total times shawn by the Schedule
for the Hility Wk as well as any and all interim time frames specifisd therein, The
Litility Wark shafl be performed in & manner and using sugh methods so a3 to net
cause a delay to the FDOT or its contractors in the prosecution of the Project. The
UAD shall be responsible for all sosts incurred as & result of any delay to the FOOT
of its contractars caused by emors o omissions in the Plans or the Schedule
(imeloding lecation of the Facilities and the proper inclusion of all Facilites as part of
the Utility Work 3 stated above}; failure to perform the Utility Word in accotdancs
with the Plans and Schedule; or failura of the WACHo comply with amy other aklgation
under this Agreement er under tha law.

b. Al LMty WWork shall be parfommed by UAO's own forces or its sontractar at the
UAD's solz cost and expenza. The UAQ shall be responsible for obtaining any and
all parmits that may be necessany to perform the Utility Weork, The FDOT's Engineer
{as that term iz defined by the FDOT s Standard Specifications for Read and Bridge
Conetruction) has full authority over the Project and the UAD shall be responsible for
coordinating and cooperafing with the FDOT's Engineer. Insa deing, the UAD shall
make such adjustroents and changes in the Plans and Schedule as the FDOT's
gnginsar shall detenmine are necessary for the prosecution of the Project and shall
stop work or medify work upon order of the FDOT = engineer as determingd by the
FDOT's 2ngineer to be necassary for public health, safety or welfare. The UAD shall
not ba responsible far the cost of delays caused by such adjustments or changes
unless they arg aftributable to the WAO pursuant to =ubparagraph 1 4.

c. After the FDOT has received a proper Schedule and Plana, the FDHOT will issue a
notice o tha UAQ which authonizes the Utility Work o proceed. The UAD shall notify
the appropriate FDOT office in witing prior to beginning the Utility Werk and when the
UAD stops. resumes. oF complates the LKty Work. The Utility Wark shall be
performed under the conditiens of, and upon completion of the Utility Work, the

Facilities shall be deemed to be located on the public road or publicly owned rail
cormider under and pursuant to, the Utility Pemmit Note: fntent of s fine is i
afiow sither sitachmern of or sersrate refersnce (o Fe permd).

Claim= Against UAD

a. Inthe eventthe FOOT s contrackor provides a notice of int2nt b maks & claim against
the FDOT relating to the Uhlity Wark, the FDOT wall, in accordance with the FDOT's
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procedure, notify the UAD of the notice of intent and the: UDAC will thersafter keen and
maintain daily fiald repons and 8l other reeorda ralating ko the intendad claim,

I the event the FDOT's contractor makes any claim against the FOOT relating to the
Utility Work, the FDOT will notiy the UAQ of tha claim and the UAO will cooperate
with the FDOT in analyzing and resolving the claim within a reasonabka time. Any
resolution of any portion of the claim direstly batween the UAG and the FDOT's
cantractor shall be inwriting, shall be subject towritten FOOT concurence and shall
specify the extent to which it resolves the claim against the FOROT.

3 Out of Servica Facifiies

Mo Facilities shall be left in place on FDOT's Right of Way after the Facilities are no longer
active (heremalter Placed out of service/Deactivated) unless specifically entified a3 sush
in the Plans. The foliowing tetms and conditions shall apely o Facilities Plaged out of
sanvice/Deactivated, birt only to said Facilities Placed out of senvice/Deactivatad;

a.

B

The UAQ acknowledges its present and continuing cwnarship of and rasponsibility for
Faciitias Placed out of sendce/Deactivatad.

The FOOT agress to allow the UAD to leave the Facilities within the right of way
subjest to the continuing satisfactony performande of the conditions of this Agresment
by the UAQD. In the event of & breach of this Agreetment by the UAD, the Fadllities
shall be removed upan demand from the FDOT in sccordance with the provisions of
subparagraph 3. &. below.

The UAD shall take =uch steps to secure the FacHities and othenwize make the
Facilities safe in accordance with any and all applicable local, state of federal laws
and regulations and in accordance with the legal duty of the UAD to use due care in
itz dealings with others. The UAQ shall ke sclely responsible for gathering afl
information necessary to meet these obligations.

The LIAD shall keep and preserve all records relating to the Facilities, including, but
not limited to, record= of the location, nature of, and steps taken ta safely secune the
Facilities and shalt promptly respond to infommation regugsts conceming the Facilities
that are Placed out of service/Deactivated of the FDOT ar othar pemmittees using or
seehing use of the fght of way.,

The UAD shall remave the Facilities uparnr 30 days piior written request of the FDOT
inthe pvent thatthe FDOT detemmines that removal is necessary for FDOT use ofthe
right af way or in the event that the FDOT detarmings that use of the fght of way is
needed for other active utilities that cannat be otherwiss accommadated in the right of
way. Inthe event that the Facilites that are Placed cut of Service/DeacBvated would
nok have gualified for reimbursement under this Agraement, remaval shall be at the
sole cost and expense of the UAQ and without any right of the LAG to objest or make
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any claim of any nature whatsosver with regard thereto, In the svent that the
Facilities that are Placod out of ServiceMeactivated would have qualified for
reimbursement only under Saction 337.403 (1)(a}. Florida Statuies, removal shall be
at the soie cost and expense of the UAD and withaut any right of the LMD to objert
ar make any claim of any nature whatsoever with reqard therto because such a
rarngval would be considersd to be a separate fufure relocation not necesstated by
the construction of the project purswant to which they were Placed out of
gervicefDeactivated, and would therefore not be eligible and approved  for
reimburzement by the Federal Government. In the event that the Facilities that are
FPlacad out of service/Deactivated would have qualified for reimbursement for other
regsons, removal of the out of service Facilities =hall be reimbursed by the FDOT as
though the Fagilities had not been Placed out of serviceDeactivated, Removal shall
be completed within the time specified in the FDOT s notice to removie. [0 the event
that the UACHailz to perform the remaval properly within the gpecified time, e FOOT
may progesd to perform the removal at the UAD's expense pursuant Bo the
provigions of Sections 337,403 and 337 404, Florida Statutes.

Except as otherwise provided in subparagraph e, above, the UAD agrees that the
Facilitizs shall forever remain the legal and financial responsikilty of the UAD. The
UAC shall reimburse the FDOT for any and all costs of any nature whatsoaver
resulting from the presence of the Facilities within the fght of way. Said costs shall
incude, but shall nat be limited to, charges or expenses which may result From the
fuiture ngesd to resmiones the Facilifies or from the presence of any hazardous substance
or material in the Facilties or the discharge of hazardous substances or materials
from the Faclliizs, Mathing inthis paragraph shall be intemprated ko require the UAG
to indernnify the FDOT for the FDOT's own nagligenca; however, itis the intent that
all ather costs and expenses of any nature be the responsibility of the UAOQ,

4. Default

.

In the event that the WHAQ breaches any provision of this Agreement, then in additicn
o any other remadies which are atherwize provided for in this Agrecment, the FBOT
Mty eXercise ane or movre of the following options, provided that &t no time shall the
FDOT be entitled to receive double recovery of damages:

(1) Terminate this Agreement if the bresch iz matenial and has Aot beah cuned
within 80 days from written notice therecf from the FDOT.

(2y  Pursya a claim for damages suifered by the FDOT.
{3 Suspond the msuance of further permits to the UAG for the placement of
Facilities an FOOT properdy if the breach is material and has not been cured

within 60 days fram writtan natice thereof fram the FDOT until such time as the
breach ia cured.

Pearya d ol 17
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4y Pursue any other remedies legally availabla.

=3 Perfarm any work with its own forces or through contractors aad seek
repayment far the cost thensof under Section 337 .403(3), Florida Statutes.

b.  Inthe eventthat the FDOT breaches any provigion of this Agreement, then in additien
to any cther remedies which are otherwize provided for in the Agreement, the LAD
may sxersise one or more of the following opticns:

(17 Termirate this Agreement if the braach is material and has nat baen cursd
within 80 days from written notice thersof from the UAG.
{2} Pursue amy cther remedies legally available.

c. Teminztion ofthis Agreement shall not relieve either party from any obligations it has
purauant to other agreements between the parties and from any stahufcry obligations
that &jther party may have with regard to the subject matter hereck.

lndemnification
FOR GOVERNMENT-OWNED UTILITIES:

T the extent provided by law, the WAG shall indemnify, defend, and hold harmless the
FDOT and afl of itz officers, ageniz, and employess from any claim, loss, damage. cost,
charge, or expense arizing cut of any acte. action, emor, neglect, ar omissian ky the WA,
itz agents, employees, or contractors during the performance of the Agreement, whather
direct orindiract, and whethar o any parson or propery towhich FDOT or saikd pariies may
ba zrhject, except that neither the UAD, its agents, employees, or contractors will e liable
under this section for damages arizing cut of the injury or damaags to persans o propary
diractly caussd by or resulting from the negligence of the FODQT or any of its afficers,
agents, or employees during the perfonmance of this Agreement.

When the FDOT receives a notice of claim for damages that may have been caused by the
UAD in the performance of services required under Wis Agreement. tha FOEOT wil
immediately forward the claim to the UAQ. The UAD and the FOOT will evaluate the claim
and report their findings to gach other within fourteen {14% working days and will jointky
dizcuss options in defending the claim. After reviewing the claim, the FOQT will daterming
whether to require the participation of the AGIn the defense of the claim o to reguine the

LAD TS dafend the FOOT in‘such élaim as descrbed in this section, The FDOT s failligte

notify the WAD of a claim shall not release the UAD fram any of the requirements of this
section. The FDOT and the UAG will pay their own costs for the evaluation, settlement
negotiations, and trial, ifamy. Howsver, if only one party paricipates in the defense of the
claim at trial, that party is respoensible for all costs.

FOR NON-GOVERNMENT-OWNED UTILITIES;
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The UAD shall indemnify, defend. and hokd hamless the FDOT and all of its officers,
agents, and employees from any claim. lose. darmage, cost, charge, or expense arising out
of any acts, action, error, neglect, or omission by the UAD, its agents, employees, or
contractors during the perfarmance of the Agreament, whether direct or indirect, and
whether to any person or property to which FOOT or zaid parties may be subject, except
that naither the WAQ, its agents, employees, or contractors will be liable under this sechon
for damages ariging ot of the injury or damage to parsons or property directly caused by
or resuliing from the neglinence of the FDOT or any of its officers, agents, or employees
during tha parformanca of this Agreement.

The UAD's obligation fo indemnify, defend, and pay for the defense or at the FDOT's
option, to participate and associate with the FOOT in tha dofense and trial of any damage
claim ar suit and any related settlement negotiations, shall arize within fourteen (14} days
of recaipt by the WAD of the FDOT's natice of claim for indemnification to the UAD. The
natice of elaim for indemnification shall he served by certifiad mail. The LAD s obligation
to defend and indermnify within fourteen {14) days of such notice shall not be excused
because of the UAC's inakility to evaluate liakiity or becausa the DAL evaluates liability
and datermines the UAD is not liable or determines the FDOT is solely negligent. Only a
final adjudication or judgment finding the FDOT solely negiigent shall excuse parfermance
of this provision by the UAO. The UAQD shall pay all costs and fees related to this
ohiigation and s enforcerment by the FDOT. The FBOT s delay in notifying the UAD of a
clairm shall not releass UAD of the abova duty to defand.

Force Majeure

Meither the UAQ nor the FOOT shall be liakla ta the ather for any failure to perforn under
this Agreemant to the extent such parfonmance iz prevented by an act of God, war, Aots,
natural catastrophe, or other event beyand the contrel of the non-performing paty arnd
which could not have been avaided or svercome by the exeriss of dus diligence; provided
that the party claiming the excuse from performance has {3} promptly nofified the othee
parly of the occumance and its astimate duration, (b) promptly remedied or mitigsted the
affect of the acoumance to the extent possible, and (o) resumed performance as soon As
possible.

Mizcellanecus

a. The Factlities shall at all times retnain the property of and be properly profected and

T maintained by the BAQ in accordancs with the theh current LKilily Accommodation

Manual and the curent wWility permi for the Facilities.

k. Pursuant to Section 2870538, Florida Statutes. the FDOT may unilaterally cancel this
Agreement for refusal by the UAC to allow public acoess to all decumente, papers,

letters. or other material subject to fhe provisions of Chapber 119, Flerida Statutes,
and made o received by the LG in conjunction with this Agrocmont.
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¢, Thiz Agreement constitutes the complete and final expression of the parties with
respect to the subject matter herecf and supersedes all prior agreements,
understandings, or negotiations with respect thereto, ewcept that the parties
understand and agree that the FROT has manoals and written policies and
procedures which shall ha applicable at the time of the Project and the relocation of
the Facilities and except that the UAQ and the FDOT may have entered into joirt
agreements for Utility Work #o be performed by FDOT's highway contracter. To the
extent that such a joinl agreement exists, this Agreement shall not apply to Facilities
coverad by the joint agreement. Copies of FDOT manuals, policies, and proccdures
will be provided to the UAD upon reguest,

d.  This Agreement shall be governed by the laws of the State of Florida, Any provizion
hereof found b be unlawful or unenforceable shall be severable and shall not affect
the walidify of the remaining provisions hereof.

g Timeig of the essence in the performance of all obligations undar this Agraament,

f. Al natices required pursuant to the teqns hereof may be sent by first dass United
States Mail, facsimile transmission, hand delivery. oF express mail and shall be
deemed io have bhesn received by the end of five business days from the proper
sanding theracf unless proof of pricr actual receipt is provided. The UAG shall have
a continuing obligation to notify each District of the FDOT of the appropriate persons
for notices to be sent pursuant to this Agreement  Unless otherwisa notified n
writing, notices shail be sent to the fellowing addresses;

If to tha LA

8. Certification

This doeurnent is a prinbout of an FROT form maintained in an electronic format and all
revisions Ehereto by the UADN in the form of additions, delctiong, or substitutions amo
teflected anly in an Appendix entitlied Changes to Form Document and no change is made
in tha text of the document itself, Hand notations oh affected porions of this document
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may refer to changes reflected in the above-namsed Appendix but are for reference
pumpesas only and do net change the terms of the degwment. By sigring this documeant,
the UAD hereby represents that no change has been made to the text of this doourmant
except through the terms of the appendix antitled "Changes to Form Dagument,”
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You MUST signify by selecting or checking which of the following applies:
[] Mo changss have been made to this Form Document and no Appendec entitled
“Changes o Forrn Document” is attached.

[] Mo changes have been mads to this Form Dacument, but changes are included on
the attached Appendix entitied "Changss te Form Dacument

IN WITNESS WHEREOF, fie parties hereto have executed this Agreemeant effoctive tha day and
year first witten,

UTILITY: Town of Davie

BY: iSignature) DATE:

(Typed Name: )
(Typed Titla: H

Recommend Approval by the District Utility Offica

BY: [Signature] DATE:

FDOT Legal review

BY: (Slgnature) DATE:
District Counsal

STATE GF FLGRIDA
DEPARTMENT OF TRANSPCQRTATICN

—BY:{SighEtmE] " . DATE: ©

(Typad Nama: ]
(Typed Title; }
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FEDERAL HIGHWAY ADMINISTRATION (if applicakle)

BY: DATE:

Typed Hame: )
(Typed Titla: !
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